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judge relies on these raw ingredients to adjudge
the performance; was it genuine, impartial
reliable, credible or exposed as exaggerated
embellished, unreliable and incredible?’
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We are in an era where even the term “simulacrum”
seems inadequate to represent the entanglement of
representations, re-enactments and simulations which
the culture stages as, notonly art and entertainment but
asscience. And, although deconstructive philosophies
of the recent past have shifted consideration from a
search for truth to a search for the types of meanings
thatare produced through discourse itself; the court of
law still relies, to a significant degree, on performance
to establish both the authority of the court and the
veracity of testimony. Milner Ball, a professor
of constitutional law (and ordained Presbyterian
minister) who writes about the court’s relation to
theatre (including avant garde theatre) insists on
the “truth function” of performance in relation to
the culturing of the emergence of the unsuspected
or unknown in the court. For Ball it is a question
of recognizing the specificity of “court theatre” in
distinction to other genres of theatre. “The correct
objection to show trials, produced for commercial or
political reasons, is an objection not to theatre per
se but to the misappropriation of one type of theatre
with its own purpose—trials—for some other type
with different, sometimes dishonorable purposed’™
In his defense of the live trial Ball suggests that not
only “may [it] communicate non verbal information
and may correlate with the mind’s mode of making
judgments” but “Live presentation is perhaps an
inducement to creativity in judgment...It is more
certainly an active element in the unclear cases. In
these it may give more urgent reality to the particular
facts which establish distance between a given
case and a general rule.” He sees this threatened
by increasing expunging of the performative, often
under the rubric of greater economy and efficiency.’

Court of Law as a “Post-Medium”

Thelaw enactsitselfthroughamedium ofreproduction
which is the court of law. Simulantaneously
producing not only judgments and jurisprudence but
cultural narratives and legal subjects. Traditionally
three interlocking components function as the court
mechanism’. The first is a built environment (court
room with judges bench, witness dock, lawyers
tables, jury box, etc.) in a stable location. This
environ structures and frames the court performances
including, testimony, argument, judgment, etc. The
second would be the performative elements including

the costumes, rituals, affective and argumentative
behaviours. The third component which literally
underwrites the other two is the use of writing in the
form of jurisprudence, written argument, testimony
and judgment. Increasingly “technology” has
entered as a broad and unruly fourth element in the
presentation, recording and playback functions of
the court.

The first three elements of the schema have been
addressed variously by historians of architecture,
theorists of performance (although there is much
more to be said here) and scholars of jurisprudence
including those of a literary, semiotic or
deconstructionist focus. Because I am an artist and
this research is toward a new video installation my
interest here is in the fourth element. If we imagine
the court as a kind of theatre/recorder/translator
machine the panopoly of new controls introduced
by video, networking and computer technologies
has created a very different device. In this writing,
I will restrict myself to the discussion of built
environment, performance, speech and text only in
so far as they are impacted by new technologies in
the court. Taken together the architectural, textual,
performative, and media codes of the court form a
kind of “post-medium” of reproduction. The term
was advanced by Rosalind Kraus in 1999° and I use
it here to indicate an assemblage of techniques and
technologies which function together but are not
reducible to a “medium” (such as painting) which
can be pressured by modernist means of self critique
to carbonize into its most “essential” characteristics.

A newspaper article from 2002, concerning the
opening of Vancouver’s “Courtroom 207, has been
pinned to my studio wall for the past six years.
The images show a traditional court augmented by
technology and divided from the viewing gallery by
a wall of lexan glass. The court was constructed for
the (ultimately, four year, 100 million dollar) trial
of the Air India bombing suspects’, and represents
the premonition of a future in which such a high
security, technologically sophisticated court is
needed on a permanent basis. In contemplating this
new courtroom I recognized a field of activity which
related to my work with performance and rehearsal,
as well as formal connections to questions about
media and staging. Like art, the court of law concerns
itself with re-presentation—the reconstruction of
past events through words, evidentiary artifacts
and increasingly, prerecorded sound and images.
Courtroom 20 struggles—through the use of
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computer screen the room features large windows
which allow light of day to mark the passing of time,
a courtyard filters, but doesn’t obliterate, the sounds
of the street.

The distinction between this older court and the
new technological court can be considered not just
from the standpoint of legal technicalities but as
developments in the staging and cinematography
of the court performance. If we leave aside the
interesting questions around court reporting, it
might be said that reproductive technologies of the
visual kind, entered the court through the use of
photographs as evidence. Richard Mohr details these
inferences (first through descriptions, maps, then
photographs, video) of another, competing, zone into
the “spatial integrity” of the court.” Once we start to
contemplate the ways in which technology, what I'm
calling the fourth mechanism in the courtroom as
post-media, begins to double and triple the levels of
representation, we are confronted with a referential
opacity. To take the example of video, one can have
video images entered as evidence, live video which
represents the proceedings relayed to a local or
remote audience (for security or practicality), video
of the trial recorded for official record, video of the
trial for broadcast, and video of the video presented
in court as evidence which may appear in anzstions
concerning the recording and potential broadcast
of court proceedings on film and video. A 1957
piece from the Journal of Criminal Law considers
both still and moving representations of courtroom
proceedings through an argument staged as “freedom
of the press” and the right to a “public” trial vs.
potentially sensational and prejudicial images. In
recent deliberations concerning the presence of
cameras in the United States Supreme Court we see
this argument still being replicated, questions center
around, the risks to court decorum, distraction caused
by cameras, prejudicial coverage, peril for witnesses,
political grandstanding, and these are weighed
against the public right to knowledge. In my reading,
only Judge Diarmuid O’Scannlain of the appeals
court in San Francisco, expressed the view that
media coverage would positively emphasize
the process orientation of the courts rather than
results.® An argument engaged with the de facto
transformations wrought by representation (the first
piece of evidence might be Margritte’s 1926
painting Ceci n’est pas une pipe) does not seem
to play a significant role in these debates

Film maker Eyal Sivan in “Archive Images: Truth
or Memory? The Case of Adolf Eichmann’s Trial”
points out that although the Nuremberg trials were
the first to be significantly recorded (some 12 hours)
Eichmann’s case was the first fully video taped trial.
But that the 500 hours of tape which are held by the
Spielberg Archive have remained largely unwatched.
The seventy-two hours which have been prepared
as a selection by the archive form a sensational and
official history. But Sivan found the other 400 plus
hours “stored haphazardly...in the only place the
archive could find that was cool enough for purposes
of conservation: an unused washroom.” This is
symbolic, he argues, of a penchant for ignoring
the original recordings in favour of reinterviewing
victim/witnesses and dramatizing the events of the
Holocaust—which Sivan quotes the original court
film maker of the trial Leo Hurwitz as already
recognizing. “I was terribly excited that Eichmann
was going to be tried because it had a possibility of
exposing why these events happened...l felt sure
that people in Israel would be interested in that.. .but
it seemed they were not interested in discovering
the nature of fascism. They were only interested
in dramatizing the terrible events that happened to
Jews.”™ Sivan posits that one of the ways that the
original footage doesn’t conform to the needs of the
dominant narrative is that it humanizes Eichmann.
These ambiguities of the image point to the necessity
to more fully understand what it is we are recording
and producing in the recording of trials. As Sivan
points out, the recording of trials of ‘crimes against
humanity’ has become synonymous with the juridical
act itself. “After the Eichmann case it became part
of the juridical show to film the trials of those who
had perpetrated crimes against humanity...with
the international criminal tribunals for the former
Yugoslavia, in The Hague, and for Rwanda, in
Arusha. The latter two courts are actually television
studios. The trials are fully recorded: most of the
images can be seen on the court’s websites...” (my
emphasis).” Yet the status, availability, and form of
these images is still more than ambiguous, it appears
beyond serious discussion. In the planning of the new
International Criminal Court in the Hague, whose
purpose-built building will be constructed over the
next several years, it seems that while the values
expressed by an exterior architecture, and the security
and other practicalities of the buildings have begun
to find articulation, any questioning conception of
the court as no longer just a room, but a production
studio have yet to be voiced.’”? My interest as an artist
1s 1n reimagining this space through the intelligence
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audience protest during a trial in Courtroom 20 was
reported in the local paper. This report subtly suggests
that the segregation of the audience produces it as an
independent group of performers. Atissue in the case
was the non declaration of a beating death of a gay
man as a “gay bashing” or “hate crime” by the court.
“At one point...someone said, “All stand in memory
of Aaron,” and spectators in the gallery including the
victim’s family stood up. Someone shouted, “this is
a hate crime,” but the person who told them to stand
said, “Silence please,” and they continued standing
for more than five minutes[...]Humphries [B.C.
Supreme Court Justice Mary Humphries] did not
react to the demonstration...”” The audience could
not literally be said to be “disturbing” the court.
They staged their own ritual of protest in the zone
they perceived as their own.

Frame

The court cameras, in the case of Courtroom 20 and
the ICTY present to the spectator a framed view of
the very events that are happening live, in front of
them, beyond the glass. This is not an extraordinary
event. At rock concerts and sporting events, live
coverage of the event is sometimes simultaneously
projected so that the spectators, often seated far from
the action, can have a more intimate view. Some of
the obvious differences in the court however, are, the
relation to truth and representation which the court
must take, the trial duration of months or even years,
and the quotidian nature of the proceedings. Also, the
court cameras are voice activated, thus reinforcing
the equivalence of speech and action by only showing
a single speaking subject who is stationed at one of
the designated microphones. There is already a level
of cinematography taking place which focuses on
the “talking heads”. In the case of Courtroom 20
there are only three camera positions (for a someone
giving testimony, for the judge, for the defense/
prosecution), what is framed out, are all the reactions.
In keeping with a documentary “talking-heads”
aesthetic, everything understood as extraneous to
the speech-as-action—that is other listeners, gestural
responses or non responses and all the evidence of
production, such as other cameras—is framed out. In
1992 Vancouver artist Stan Douglas, made a video
work which critiques this hierarchy of the image
specifically in relation to the improvisational form
of “free jazz”. It could be said that both musical
improvisation and courtroom responsiveness rely on
concentrated listening.

The work is a double sided projection. On one side of

the hanging screen is projected, a free jazz session,
shot “en direct” and edited in the style of 1960’s
French musical television and on the other side, are
simultaneously shown the outtakes, or B camera
shots—all that isn’t seen on the official side. This
treatment relates quite specifically to the politics of
form in free jazz. As Vancouver curator Scott Watson
writes:

..The ‘official’ version records the
performance in a way that emphasizes the
conventional unfolding or development of
a piece of music. But by always choosing to
focus on the performer who happens to be
carrying the melodic line, this technique also
fragments the composition as a whole into a
series of atomized eventis. It is a style oriented
towards individual performers, suggesting that
the audience is always being offered portraits
of personalities expressing themselves in
solo passages, rather than centering on the
relationships between performers—which is
exactly what free jazz is about. The unofficial
or imaginary version of the session sets out to
depict these relationships by giving emphasis
to pauses and intervals, players listening or
playing subordinate parts.” [emphasis added]

I would say that the court cameras do the same
thing, they highlight the individual and neglect
relationships between the court players thereby
loosing the power of the discursive. This is a risk the
International Criminal Court itself must negotiate,
that is, creating a drama which focuses a complex,
systemic, sometimes nationalistic crime, onto one or
a few singular individuals.

The Moving Court and The Static Camera
Court cinematography uses live cameras which
present the court action to the audience gallery
through an array of static automated cameras. The
cameras location in the court are “non subjective.”
The camera is in mid space, not identifiable with
any of the players, rather than—for instance—a
subjective camera representing the view of the court
seen from the point of the judge or the defendant.
Against this pragmatic stasis I want to consider the
“orientation to disorientation,” the flux of memory
and reiteration that the moving camera can provide.

The court is bound to site. Richard Mohr*, writes,
“Dating back to Ancient Greece, courts have been
held in special places. Homer described the ‘polished
stones in a sacred circle’ which defined the place
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filmic montage and cubist rotation, produced their
own image of an architecture transformed by spatial
performance, the body in space acting as a device
by which to undermine the canonical virtues of
monumentality. “*

Akira Kurosawa’s film Rashomon, was made in
1950, and became influential enough in its exposition
of the subjective nature of events and their retelling,
to have inspired the term “the Rashomon effect.” At
the Rashomon gate on the outskirts of 10® Century
Kyoto, while a torrential rain forces them to take
shelter, a woodcutter relates an event to a priest and a
commoner. Within this retelling four people recount
different versions of the story of a man’s murder and
the rape of his wife. Much of this is given as testimony
and is related to an unseen court, in direct address to
the camera, so that by extension the viewing audience
becomes the court. Each of the characters, the bandit,
the wife/rape victim, the dead samurai (through a
medium) and the woodcutter retell their version of
the story. The use of flashbacks, contrasting light
and dark of the forest, and the camera movements
work to create a kind of “play” with subjective
perception as each embellishes their account in their
own favour.

In a famous scene, early on in the film, the camera
follows the woodcutter through the chiaroscuro of the
sun dappled forest. The camera is a roaming pivoting
abstraction, not a subjective camera identified with
one character’s position as, in the “frontal address”
sequences of the court, where it takes the place of the
judge viewer. The camera follows the “witness” but
it makes a helix out of his path. The witness is not
impartial he is inferred to be adjusting his reportage
to cover the fact that he removed the murder weapon,
a valuable dagger, from the scene. The deeper he
goes into the grove, the more the camera meanders
and turns back on itself. We will never be able to
retrace his steps to go back to “the beginning.” Like
the “bar” past which only court participants can pass,
the camera exists on a rail or track. But the camera in
zooming, panning and tracking, renders the rail not
a barrier, but an element in the instantiation of the
complex path by which the past crosses to the future
by way of cinematic memory.

Conclusion

As we see the court augment its traditionally literary
and theatrical form with new technologies, is it
possible to imagine a court, guided by justice and law,
taking into account, as artists have done, the “politics

of representation” in relation to the courtroom as a
post-medium?

In considering what I might make of all this I am
guided by the “legal” interests of both Jean-Luc
Godard and Gilles Deleuze. Godard imagines and
enacts an image that is much more than a picture.
He talks about the “rapprochment” of the image.
The image brings things/people/planes/surfaces/
movements together in a way that lets us perceive
and partake of relationships, new and established.
Michael Witt examines Godard’s complex idea of
cinema as montage.” Here, some of the potentials of
a truly cinematic court in-production of, and through,
complex and potentially radical aspects of justice are
suggested,

“Godard’s reading of how western society has
represented and projected the world around
it, and of the ensuing interpretative process
(of negotiation, agreement, astonishment or
rejection) ... feeds into a favoured metaphor:
the cinema theatre as popular courtroom, films
as evidence and the audience as judge and
jury....: ‘Cinema is made for spreading things
out, for flattening them. I always compare it to
justice. It’s a file that you open, that’s cinema. ..
and then you weigh it.’... ‘“There’s a shot
before, and another one after. And between the
two, there’s a physical support. That’s cinema.
You see a rich person and a poor person and
there’s a rapprochement. And you say: it’s not
fair. Justice comes from a rapprochement. And
from then weighing it in the scales. The very
idea of montage is the scales of justice.” **

To take up Godard’s challenge is to be reminded of
the way the apparatus can bring together, reflections
in the glass, the accused and the victim, the judge
and jury, the past and the present. Deleuze, with his
emphasis on empiricism, immanence, situations, and
creation, values the case by case responsiveness of
jurisprudence. In a transcription/translation from his
video interviews with Claire Parnet he announces,

“To act for liberty, to become a revolutionary,
this is to act on the plane of jurisprudence.
To call out to justice—justice does not exist,
and human rights do not exist. What counts
is jurisprudence that is the invention of
rights, invention of the law...Had I not done
philosophy, I would have done law, but indeed,
jurisprudence, not human rights. Because that’s
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